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Background

The United States has a long-standing commitment to guaranteeing and protecting freedom of speech. Political speech and speech that expresses unpopular ideas have long been held to be especially worthy of protection. Freedom of speech, however, is not absolute and can be restricted by the government in certain circumstances. Examples of speech that the government is allowed to regulate include speech that is considered to be obscene, false speech that damages someone else’s reputation (defamation), false advertising, speech likely to incite unlawful action, and lying on a witness stand. 
The Stolen Valor Act of 2005 makes it a crime to “falsely represent…verbally or in writing, to have been awarded any decoration or medal authorized by Congress for the Armed Forces of the United States.” This case asks whether the Stolen Valor Act represents an unconstitutional restriction on the freedom of speech. 
Facts

Xavier Alvarez has lied about many things throughout his life. Among other things, he has lied about playing for the Detroit Red Wings, being an engineer, and saving the life of the American ambassador during the Iranian hostage crisis. In 2007, Alvarez stood up at a local government meeting and introduced himself by saying, in part:
“I’m a retired Marine of 25 years. I retired in the year 2001. Back in 1987, I was awarded the Congressional Medal of Honor. I got wounded many times by the same guy. I’m still around.”
In fact, Alvarez had never been a Marine and had never received the Medal of Honor. He was prosecuted under the Stolen Valor Act and was sentenced to three years of probation. He challenged his prosecution in federal court on the basis that the law itself was unconstitutional. The federal court of appeals agreed with him and reversed his conviction. The United States appealed the ruling, and the Supreme Court agreed to hear the case.
Issue

Does a law that punishes a lie about having received a military honor violate the First Amendment?

Constitutional Amendments and Precedents

First Amendment
“Congress shall make no law…abridging the freedom of speech.”

Chaplinsky v. New Hampsire (1942)

Walter Chaplinksky, a Jehovah’s Witness, was handing out pamphlets on a public sidewalk and denouncing organized religion. After a police officer removed Chaplinsky because a large crowd had gathered, blocking the street, Chaplinsky shouted insults at another city official who had earlier warned him against causing a commotion. He was arrested for violating a state law that banned offensive speech directed at an individual in a public place. The Supreme Court held that the speech amounted to “fighting words” intended only to harm the listener and was therefore not protected. The Court applied a balancing test to determine the value of the speech. It found that the words, being insults, had no social benefit, and also posed too great a cost to society, as they had the potential to cause a riot.
Texas v. Johnson (1989)

Gregory Lee Johnson burned an American flag following a protest near the 1984 Republican National Convention. He was charged with violating a Texas law that prohibited vandalizing respected objects. The Supreme Court said that this law was an unconstitutional restriction on Johnson’s right to free speech since it limited his expressive conduct meant to convey a political message.
Snyder v. Phelps (2011)
The Westboro Baptist Church regularly pickets the funerals of American soldiers by standing in nearby public areas and holding signs with slogans such as: “You’re Going to Hell,” and “Thank God for Dead Soldiers.” Albert Snyder, the father of a Marine who died in the Iraq War, sued Westboro for intentional infliction of emotional distress after they picketed his son’s funeral. The Supreme Court ruled that the protestors’ speech, although blatantly offensive, was entitled to “special protection” and could not be punished since it related to a public issue (the war in Iraq) and was disseminated on a public sidewalk. Regardless of the outrageousness of the speech, the Court said, even unpopular opinions deserve protection. 

Arguments for the United States
· In establishing the military honors system in 1782, George Washington explained the careful process by which medals would be awarded and further said, “[s]hould any who are not entitled to the honors, have the insolence to assume the badges of them, they shall be severely punished.” Historically, these types of punishments have been widely accepted and have not disrupted free speech values. 
· If the government stands by while others use the prestige of a military award to further their own social and political standing, the actions of true heroes are cheapened. 
· The Stolen Valor Act punishes a very specific category of lies. They are factual claims, verifiably false, and spoken intentionally. Further, it applies only when the person is speaking about himself or herself. 
· The language of the law is very specific and will not punish things like satire or hyperbole. The word “represent” in the law means, by definition, that one is pointing out something to someone else explicitly and seriously. 
· The Supreme Court has consistently said that false statements of fact have no First Amendment value in themselves. They are protected only to the extent that punishing them might affect speech that the First Amendment was meant to encourage, such as political statements or artistic expression. The Stolen Valor Act does nothing that would cause people to start censoring their own protected speech out of fear for prosecution. 
· The law does not limit protected speech in any way. It does not prevent people from criticizing medal recipients, the military awards system, or military policy. It also does not ban the desecration or destruction of medals in order to express a point of view. It only prohibits knowingly false claims to have been awarded a medal. 

Arguments for Alvarez
· False factual speech is not like obscenity, child pornography, fighting words, or other categories of speech that have been regulated in the past. This is merely the kind of harmless deceit that has always been best regulated through social condemnation and rejection.

· Alvarez didn’t gain any actual benefit from his lie and it did not harm anyone who heard it. There is no important governmental interest in prosecuting such speech. 
· In cases where the Court has recognized a government interest in suppressing speech, there has always been someone who was injured or harmed by the speech. Here, no one has been economically harmed and Alvarez’s falsehoods do not weaken the honor or respect accorded to actual Medal of Honor recipients. 
· The First Amendment protects even offensive speech. In Snyder v. Phelps the Court said that protestors near a soldier’s funeral had the First Amendment right to display prominent signs that said “Thank God for dead soldiers,” “You’re going to hell,” and “God hates you.” That type of speech is more harmful to our soldiers than lying about having a medal, and yet is allowed because the First Amendment necessarily covers many types of speech with which most people would completely disagree.
· White lies, exaggerations, and deceptions are an integral part of human interaction. If this symbolic harm to a medal’s integrity can be grounds for a criminal prosecution, what is to stop the government from prosecuting a person who lies on an online dating profile or a dentist who assures a patient that an operation won’t hurt a bit? 
· The text of the Stolen Valor Act makes it a crime to “falsely represent” having received a medal. This language is too vague and would have the unintended consequence of punishing speech that should be protected, such as satire and parody. Even if satire were an exception, as the government contends, there is no way to be sure that government prosecutors would always understand it as a joke. 
Decision

The Supreme Court ruled that the Stolen Valor Act violated the First Amendment. Four justices— Chief Justice Roberts, Justice Kennedy, Justice Ginsburg, and Justice Sotomayor—agreed that the law was unconstitutional because it was not written specifically enough. Two justices –Justice Breyer and Justice Kagan—used a different legal test to agree that the law was unconstitutional. Three justices—Justices Scalia, Thomas, and Alito—felt that the law was constitutional. Since there were six votes to hold the law unconstitutional, it was struck down. However, there was not a majority for any one interpretation as to why it was unconstitutional. When that happens, the opinion is called a plurality, and only the portions with the agreement of a majority set precedent. 
Plurality 
The plurality opinion said that any time speech is regulated solely on the basis of its content, the Court must apply “strict scrutiny.” This means that, in order to be constitutional, the law being analyzed must be necessary to protect a compelling interest of the government, be written very specifically to address only that interest, and be the least restrictive way to serve the interest. The justices in the plurality said that protecting the integrity of the military honors system was indeed a compelling interest of the government. However, this law was not necessary to protect that interest, was not written specifically enough, and could have accomplished its goals through other means.
As there was no evidence provided that false claims of honor actually diminished the perceived value of the award, the opinion said, the government had not demonstrated that the law was necessary to serve the interest of protecting the integrity of the system. If the law were written to punish only those who received a material gain from the lie, said the plurality, then it might have been specific enough to survive this strict scrutiny test. 
Concurrence
The concurrence agreed with the plurality that the law was unconstitutional, but disagreed as to how it should be legally evaluated. Instead of analyzing it with strict scrutiny, the opinion said, the law should be evaluated by balancing the interests of the government with the harm done by restricting speech. The concurring justices would strike down the Stolen Valor Act because it would discourage certain types of speech we want to protect and because its goals could have been achieved in other ways (for example, by limiting the law to cover only the most famous honors or by permitting prosecution only when the lie caused verifiable harm). 
Dissent
The dissent said that the law was limited enough to not harm the First Amendment because it applied only to verifiable lies. In response to the concerns of the rest of the Court, the dissenters argued that the law would not have limited speech that we want to protect and that it was written only because there was a growing number of people falsely claiming to have earned an honor. The dissent said that more restrictive solutions would not have been adequate to solve this problem, and as such the law was constitutional.
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